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Gentlemen:
With respectto therevocationor suspensionofa liquor license,Chapter138, s. 67 providesthat,
‘Pendingadecisionon theappeal,theactionofthe local licensingauthoritiesshallhavethe sameforce
andeffectasif theappealhadnot beentaken.”

Theonly reportedappellatedecisionspecifically discussingthis sentence(basedonaWestlawsearch
today)is NewPalmGardens,Inc. v. AlcoholicBeveragesControl Com’n, 15 Mass.App.Ct.963, *963,
446 N.E.2d733, * *734 (Mass.App.,1983),whichheldasfollows (emphasisadded):

Thematterofthe 1982 licensehasbecomemoot.Questionswith referenceto theyear 1982,
by thepassageoftime,no longerhavepracticalsignificance.Thereis no questionopenfor
1982asto NPG’sfailure to exhaustthe administrativeremedybeforetheABCC for that
body hasactedfavorablyon NPG’sappeal.TheABCC’s actionalsohasmadenow
irrelevantwhatever,if any, significancemaybeattachedto the languagein G.L. c. 138, §
67, asappearingin St.1962,c. 500, that“[pjending a decisionon appeal,theactionofthe
local licensingauthoritiesshallhavethesameforceandeffectasif theappealhadnot been
taken.”The Board has objected to theissuance(in two successiveyears)by two
different Superior Court judgesofa preliminary injunction to protect NPG’s property
interests from possibledestruction. Thedenialofa licensehadbeenruledby theABCC
for 1982 to havebeendiscriminatory. Cf. thepreliminary injunction issuedpendingreview
ofABCC action in AristocraticRestaurantofMass.,Inc. v. AlcoholicBeveragesControl
Commn.,374Mass.547, 550, 374N.E.2d1181(1978).We would beslow on a record
such as that beforeus to interpret § 67 (at leastin the absenceof muchmore explicit
statutory language)asdenying to a court of generalequity jurisdiction powerto
preservethe existingsituation pending the completionof administrative and judicial
review of the Board’s decision.Particularly is this sowhere the complaint reasonablymay
be viewedasseekingrelief on Federalconstitutionalgrounds(appropriatefor the invocation
of42 U.S.C. § 1983)against action likely to causeNPG irreparable injury under color of
Statelaw for which no adequateremedy at law exists.Seediscussionin Porterv. Treasurer
& CollectorofTaxesofWorcester,385 Mass.335, 431 N.E.2d934 (1982);Mainev.
Thiboutot,448 U.S. 1,4-11,100 S.Ct. 2502,2504-2508,65L.Ed.2d555 (1980).

In the attachedunreporteddecisionINTMB, Inc. v. TownofWestborough,2004WL 2345081,*1
(Mass.Super.)(Mass.Super.,2004),thecourt issuedapreliminaryinjunctionfor a staypendingappealof
a suspensionofa liquor license. TheBoardhaddeniedthe licensee’srequestfor astayofthesuspension
pendingresolutionoftheappealby theABCC. Thelicenseefiled suit againsttheBoardwith amotion
for apreliminaryinjunctionagainsttheBoard’sorder. Thecourtheld:

Uponthecomplaintfor injunctive reliefanduponhearingoral argumentfrom counselfor

bothparties,it is herebyORDERED,thattheorderof theBoardof Selectmenof theTown
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of WestboroughdatedSeptember15, 2004directinga suspensionofthat certainAll
Alcoholic InnholderLicenseis stayedpendingthedispositionofplaintiffs appealofsaid
orderto theAlcoholic Beverage[sic] ControlCommission;andit is furtherORDERED,
thatthestaypendingappealshallcommenceimmediately;andit is furtherORDERED,that
theplaintiff shallbe in possessionof theAll Alcoholic InnholderLicense,exceptforthe
periodofsuspension,if any,orderedby this court. (Agnes,J.) (Sept. 16,2004)).

Nor is it uncommonfor theAppellateCourtsto stayasuspensionpendingappeal,evenwherethe
ABCC andtheSuperiorCourthaveupheldthesuspension.SeeRumRunners,Inc. v. Alcoholic
BeveragesControlCom’n, 43 Mass.App.Ct.248, *248..249,682N.E.2d897,**898
(Mass.App.Ct.,l997)(“A singlejusticeofthiscourtstayedthesuspensionpendingtheentry ofafinal
judgmentin theSuperiorCourtand anothersinglejusticeof thiscourtstayedthesuspensionpending
this appeal.”). SeealsoRestaurantConsultants,Inc. v. AlcoholicBeveragesControl Com’n,401 Mass.
167, * 171, 514N.E.2d1322,**1325 (Mass.,1987)(ABCC suspendedaliquor licensefor 28 days;the
plaintiff commencedanactionforjudicial reviewandrequestedapreliminaryinjunctionto staythe
suspension;a SuperiorCourtjudgedeniedtherequestfor apreliminaryinjunction; theplaintiff filed an
amendedcomplaintin theSuperiorCourt, togetherwith amotionto staythesuspension;another
SuperiorCourtjudgedeniedtherequestfor apreliminary injunctionbut did staythe suspensionto allow
appealto asinglejusticeoftheAppealsCourt; thesinglejusticereferredthematterto apanelofthe
AppealsCourtandstayedtemporarilytheorderofsuspension;theSJC transferredthecaseon its own
motion,.affirmedtheSuperiorCourtjudge’sdenialsof injunctive relief, andremandedthecasefor
reinstatementof theorderofsuspension.).

This provisionofs. 67 contrastswith therequirementsof G.L. c. 138, s. 12, statingthat “If a
[commonvictualler’sall-alcoholic]licensegrantedunderthis sectionto apersonholdinga licenseasan
innholderor commonvictualler is suspendedor revokedfor anyparticularcause,no actionshallbe
takenonaccountthereofby suchauthoritieswith respectto suchinnholder’sor commonvictualler’s
licenseprior to theexpirationoftheperiodprovidedfor an appealundersectionsixty-sevenin caseno
suchappealis taken,orprior to thedispositionofany suchappealsotaken,northereafter,exceptfor
furthercause,in casesuchdispositionis in favorof theappellant.” SeeUnitedFoodCorp. v. Alcoholic
BeveragesControlCommission,375 Mass.238, *238, 376N.E.2d833, **834 (Mass.,1978)(“The
BLB’s orderof revocationwasautomaticallystayedpendingtheappealto theABCC (seeG.L. c. 138, s
12, secondparagraph).A judgeoftheAppealsCourt stayed,pendingappeal,thejudgmentof the
SuperiorCourt sustainingthat order.Thestayhasremainedin force. Besidestheappealsfrom Superior
Courtjudgmentssustainingtherevocationandsuspensionordersof theABCC, wehavean appealfrom
thedenialby ajudgeof theAppealsCourtof astay ofthejudgmentsustainingthe suspensionorder,but
that, like thejudgmentitself, hasbeenmootedby thecarryingoutofthesuspension.”)

I readthisauthorityto indicatethat theBoard’ssuspensionunderSection67 takeseffect pending
appealto theABCC unlessacourt issuesapreliminaryinjunctionpendingappealto staythe
suspension.TheBoardis not obligatedto staythe suspensionpendingappeal. (Thequestionwhether
theBoardhastheauthorityto stay thesuspensionpendingtheresultoftheappealto theABCC is abit
trickier, sincean appealto theABCC technicallydiveststheBoardofjurisdictionoverthematteron
appeal. If theBoardwantedto movein that direction,it would bepossibleto workout anappropriate
stipulation,butcounselshouldbe involvedin draftingit.)

Steve

Stephen D. Anderson
ANDERSON & KREIGER LLP
43 Thorndike Street
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TITLE XX. PUBLIC SAFETY AND GOOD ORDER

CHAPTER 138. ALCOHOLIC LIQUORS

DRUGGISTS

Chapter 138: Section67. Appealson refusal to grant or revocationoflicense;
hearing; notice ofapproval; revocationby commission;reappeal

Section67. Any applicantfor a licensewho is aggrievedby theactionofthe local
licensingauthoritiesin refusingto grantthesame,or by their failureto actwithin the
periodofthirty dayslimited by sectionsixteenB, orany personwho is aggrievedby the
actionofsuchauthoritiesin modifying, suspending,cancelling,revokingor declaring
forfeitedthesame,mayappealtherefromto thecommissionwithin five daysfollowing
noticeofsuchactionor following theexpirationof saidperiod,uponpetitionin writing,
settingforth all thematerialfactsin thecase.

Thecommissionshallholdahearinguponeachsuchappeal,requiringduenoticeto be
givento all interestedparties.Thedecisionofthecommissionshallbemadenot later
thanthirty daysafterthe completionofthehearing.

If thecommissionapprovesthe actionofthe local licensingauthoritiesit shall issue
noticeto themto thateffect,but if thecommissiondisapprovesoftheiractionit shall
issueadecisionin writing advisingsaidlocal authoritiesofthereasonswhy it doesnot
approve,andshallthenremandthematterto thesaidlocal authoritiesfor furtheraction.
Thecommissionshallnot in anyeventordera licenseto be issuedto any applicantexcept
aftersaidapplicant’sapplicationfor licensehasfirst beengrantedby thelocalauthorities.

Pendingadecisionon theappeal.theactionofthe local licensingauthoritiesshallhave
thesameforceandeffect asif theappealhadnot beentaken.Uponthepetitionoftwenty-
five personswho aretaxpayersofthecity ortown in which a licensehasbeengrantedby
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suchauthorities,orwho areregisteredvotersin thevotingprecinctordistrictwhereinthe
licensedpremisesaresituated,thecommissionshall,orupon its owninitiative the
commissionmay,investigatethegrantingofsucha licenseortheconductofthebusiness
beingdonethereunder,andshall, afterahearing,modify, suspend,revokeorcancelsuch
licenseif, in its opinion,circumstanceswarrant.

If the local licensingauthoritiesfail to suspend,revoke,cancelor declareforfeiteda
licenseorto performanyotherdisciplinaryactwhenlawfully orderedso to do by the
commissionuponappealorotherwise,within suchreasonabletime asit mayprescribe,
thecommissionmayitself revokesuchlicenseorperformsuchact,with thesameforce
andeffectasif issuedorperformedby thelocal licensingauthorities,butno licenseshall
beissuedby thecommissionexceptin ratificationofaprior issuanceto thesamepartyby
thelocalauthorities.

In anycasein whichthecommissionfinds during saidhearingthatthe licenseepursuant
to section12 hasservedor soldalcoholoralcoholicbeveragesto eitherapersonunder2 l
yearsofagein violation ofsection64 orto an intoxicatedpersonin violationofsection
69 within the24 monthsimmediatelyprecedingthedateoftheallegedviolation which is
thesubjectofthehearing,saidcommissionmay,in additionto any othersanctionsor
conditionsit mayimpose,requireasaconditionprecedentto anymodification,
reinstatementorrenewalof saidlicensethereafterthatthe licenseeprovidea certificateof
insurancefor liquor liability ofthe licenseeto a limit ofnot lessthan$100,000to anyone
personand$200,000to all persons.In any othercasein whichthecommissionmayact
pursuantto this section,it mayincrease,butnot decrease,the limits of liquor liability
insurance,if any, requiredby thelocal licensingauthoritiesasaconditionprecedentto
themodification,reinstatementorrenewalofa license.

After receiptby the local licensingauthoritiesofa decisionfrom thecommissionasset
forth in thethirdparagraphhereof,anyapplicantfor renewalofa licenseor anylicensee
who is aggrievedby theactionofthe local licensingauthoritiesmodifying, cancelling,
revokingor declaringforfeitedalicenseorfailing to issuealicense,whichwould in
effectrenewfor oneyeara licenseheldduring thepreviousyearby the applicantmay,if
thesaidlocal licensingauthorityfails within five daysafterreceiptof saiddecisionto
taketheactionrecommendedtherein,againappealto thecommission,uponpetitionin
writing settingforth all thematerialfactsin thecase.In theeventofsuchreappeal,the
commissionshallholdahearingon suchreappeal,requiringduenoticeto begivento all
interestedparties.If thecommission,onsuchreappealapprovestheactionofthe local
licensingauthorities,it shallissuenoticeto themto thateffect,but if thecommission
disapprovestheiraction,it shallissuea decisionin writing advisingsaid localauthorities
ofthereasonswhy it doesnotapprove.This decisionofthecommissionon reappealshall
be final; provided,thatin no eventshallthecommissionorderthe local licensing
authoritiesto issueanylicensesto anapplicantnotapartyto theappeal.If the local
licensingauthoritiesfail to issuealicensewhich wouldhavetheeffectofrenewingfor
oneyeara licenseheldby theapplicantduring thepreviousyear,subjectto the limitation
set forth herein,or to performanyotheractwhenlawfully orderedsoto do by the
commissionuponreappeal,within suchtimeasit mayprescribe,thecommissionmay



itself, aftersuchreappeal,issuesuchlicenseto apartyto theappealorperformsuchact,
with thesameforceandeffectasif issuedorperformedby the local licensingauthorities.

Hearingsby thecommissionon appealsasrequiredby theprovisionsofthis sectionmay
beheldin thediscretionofthecommissionwhenrequiredby public convenienceor shall
behelduponwritten requestoftwenty-five personswho aretaxpayersofthecity ortown
in which the licenseis intendedto be exercised,in thenearestof thefollowing citiesor
townsto thecity ortown in whichthe licenseis intendedto be exercised:—Pittsfield,
Greenfield,Springfield,Worcester,Fitchburg,Boston,Barnstable,NewBedford,
Brockton,Lowell orSalem.

Uponthereceiptofsuchappealthe commissionshall forthwithnotify the local licensing
authoritiesthereofby mailingregisteredmail andsaidrequestshallbemadewithin ten
daysof suchmailing.


